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U.S. citizens who are bona fide residents of the

USVI i . 5%
U.S. citizens who are not bona fide residents of the

USVI .o . 3%
Nonresident aliens who are bona fide residents of

the USVI ...... . 42%
Nonresident aliens who are not bona fide residents

of the USVI .... . 50%

(ii) Given that less than 10 percent of the
voting power and value of its stock is owned
by United States persons, A Corp constitutes
a qualified foreign corporation under section
934(b)(3)(B). Accordingly, the USVI may re-
duce or remit A Corp’s mirror code income
tax liability with respect to its $560x in gross
income from sources within the USVI and its
$10x in gross income from sources in Country
R that is not effectively connected with the
conduct of A Corp’s trade or business in the
United States. In no event, however, may the
USVI reduce or remit A Corp’s mirror code
income tax liability with respect to its $20x
in gross income from sources in Country H
that is effectively connected with the con-
duct of A Corp’s trade or business in the
United States.

(e) Effective date. Except as otherwise
provided in this paragraph (e), this sec-
tion applies for taxable years ending
after October 22, 2004. Paragraph
(c)(4)(ii) of this section applies to
amounts paid or accrued after April 11,
2005.

[T.D. 9194, 70 FR 18935, Apr. 11, 2005; 70 FR
32490, June 3, 2005]

§1.935-1 Coordination of individual
income taxes with Guam and the
Northern Mariana Islands.

(a)(1) through (a)(3) [Reserved]. For
further guidance, see §1.935-1T(a)(1)
through (a)(3).

(b)(1) [Reserved]. For further guid-
ance, see §1.935-1T(b)(1).

(2) Joint returns. In the case of mar-
ried persons, if one or both spouses is
an individual described in paragraph
(a)(2) of this section and they file a
joint return of income tax, the spouses
shall file their joint return with, and
pay the tax due on such return to, the
jurisdiction where the spouse who has
the greater adjusted gross income for
the taxable year would be required
under subparagraph (1) of this para-
graph to file his return if separate re-
turns were filed. For this purpose, ad-
justed gross income of each spouse is
determined under section 62 and the
regulations thereunder but without re-
gard to community property laws; and,
if one of the spouses dies, the taxable
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year of the surviving spouse shall be
treated as ending on the date of such
death.

(b)(3) [Reserved]. For further guid-
ance, see §1.935-1T(b)(3).

(4) Tar accounting standards. A tax-
payer who has filed his return with one
of the jurisdictions named in subpara-
graph (1) of this paragraph for a prior
taxable year and is required to file his
return for a later taxable year with the
other such jurisdiction may not, for
such later taxable year, change his ac-
counting period, method of accounting,
or any election to which he is bound
with respect to his reporting of taxable
income to the first jurisdiction unless
he obtains the consent of the second ju-
risdiction to make such change. How-
ever, such change will not be effective
for returns filed thereafter with the
first jurisdiction wunless before such
later date of filing he also obtains the
consent of the first jurisdiction to
make such change. Any request for
consent to make a change pursuant to
this subparagraph must be made to the
office where the return is required to
be filed under subparagraph (3) of this
paragraph and in sufficient time to per-
mit a copy of the consent to be at-
tached to the return for the taxable
year.

(b)(5) through (b)(7) [Reserved]. For
further guidance, see §1.935-1T(b)(5)
through (b)(7).

(c) through (f) [Reserved]. For further
guidance, see §1.935-1T(c) through (f).

(g) [Reserved]. For further guidance,
see §1.935-1T(g).

(Secs. 7805 (68A Stat. 917; 26 U.S.C. 7805) and
7654(e) (86 Stat. 1496; 26 U.S.C. 7654 (e)) of the
Internal Revenue Code of 1954)

[T.D. 7385, 40 FR 50261, Oct. 29, 1975, as
amended by T.D. 9194, 70 FR 18937, Apr. 11,
2005]

§1.935-1T Coordination of individual
income taxes with Guam and the
Northern Mariana Islands (tem-
porary).

(a) Application of section—(1) Scope.
Section 935 and this section set forth
the special rules relating to the filing
of income tax returns, income tax li-
abilities, and estimated income tax of
individuals described in paragraph
(a)(2) of this section. Paragraph (e) of
this section also provides special rules
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requiring consistent treatment of busi-
ness entities in the United States and
in section 935 possessions.

(2) Individuals covered. This section
shall apply to any individual who—

(i) Is a bona fide resident of a section
935 possession during the entire taxable
year, whether or not such individual is
a citizen of the United States or a resi-
dent alien (as defined in section
7701(b)(1)(A));

(i) Is a citizen of a section 935 posses-
sion but not otherwise a citizen of the
United States;

(iii) Has income from sources within
a section 935 possession for the taxable
year, is a citizen of the United States
or a resident alien (as defined in sec-
tion 7701(b)(1)(A)) and is not a bona fide
resident of a section 935 possession dur-
ing the entire taxable year; or

(iv) Files a joint return for the tax-
able year with any individual described
in paragraph (a)(2)(i), (ii), or (iii) of
this section.

(3) Definitions. For purposes of this
section:

(1) The term section 935 possession
means Guam or the Northern Mariana
Islands, unless such possession has en-
tered into an implementing agreement,
as described in section 1271(b) of the
Tax Reform Act of 1986 (Pub. L. 99-514
(100 Stat. 2085)), with the United States
that is in effect for the entire taxable
year.

(ii) The
means:

(A) With respect to an individual de-
scribed in paragraph (a)(2)(i) of this
section, the section 935 possession of
which such individual is a bona fide
resident.

(B) With respect to an individual de-
scribed in paragraph (a)(2)(ii) of this
section, the section 935 possession of
which such individual is a citizen.

(C) With respect to an individual de-
scribed in paragraph (a)(2)(iii) of this
section, the section 935 possession from
which such individual derives income.

(iii) The rules of §1.937-1T shall apply
for determining whether an individual
is a bona fide resident of a section 935
possession.

(iv) The rules of §1.937-2T generally
shall apply for determining whether in-
come is from sources within a section
935 possession. Pursuant to §1.937-

term relevant possession

§1.935-1T

2T(a), however, the rules of §1.937-
2T(c)(1)(ii) and (c)(2) do not apply for
purposes of section 935(a)(3) (as in ef-
fect before the effective date of its re-
peal) and paragraph (a)(2)(iii) of this
section.

(v) The term citicen of the United
States means any individual who is a
citizen within the meaning of §1.1-1(c),
except that the term does not include
an individual who is a citizen of a sec-
tion 935 possession but not otherwise a
citizen of the United States. The term
citicen of a section 935 possession but not
otherwise a citicen of the United States
means any individual who has become
a citizen of the United States by birth
or naturalization in the section 935 pos-
session.

(vi) With respect to the United
States, the term resident means an in-
dividual who is a citizen (as defined in
§1.1-1(c)) or resident alien (as defined
in section 7701(b)) and who does not
have a tax home (as defined in section
911(d)(3)) in a foreign country during
the entire taxable year. The term does
not include an individual who is a bona
fide resident of a section 935 possession.

(vii) The term U.S. taxpayer means an
individual described in paragraph
(b)(1)(A) or (iii)(B) of this section.

(b) Filing requirement—(1) Tax jurisdic-
tion. An individual described in para-
graph (a)(2) of this section shall file an
income tax return for the taxable
year—

(i) With the United States if such in-
dividual is a resident of the United
States;

(ii) With the relevant possession if
such individual is described in para-
graph (a)(2)(i) of this section; or

(iii) If neither paragraph (b)(1)(i) nor
paragraph (b)(1)(ii) of this section ap-
plies—

(A) With the relevant possession if
such individual is described in para-
graph (a)(2)(ii) of this section; or

(B) With the United States if such in-
dividual is a citizen of the United
States, as defined in paragraph (a)(3) of
this section.

(2) [Reserved]. For further guidance,
see §1.935-1(b)(2).

(3) Place for filing returns—@i) U.S. re-
turns. A return required under this
paragraph (b) to be filed with the
United States shall be filed as directed
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in the applicable forms and instruc-
tions.

(ii) Guam returns. A return required
under this paragraph (b) to be filed
with Guam shall be filed as directed in
the applicable forms and instructions.

(iii) NMI returns. A return required
under this paragraph (b) to be filed
with the Northern Mariana Islands
shall be filed as directed in the applica-
ble forms and instructions.

(4) [Reserved]. For further guidance,
see §1.935-1(b)(4).

(6) Tax payments. The tax shown on
the return shall be paid to the jurisdic-
tion with which such return is required
to be filed and shall be determined by
taking into account any credit under
section 31 for tax withheld by the rel-
evant possession or the United States
on wages, any credit under section
6402(b) for an overpayment of income
tax to the relevant possession or the
United States, and any payments under
section 6315 of estimated income tax
paid to the relevant possession or the
United States.

(6) Liability to other jurisdiction—(@i)
Filing with the relevant possession. In the
case of an individual who is required
under paragraph (b)(1) of this section
to file a return with the relevant pos-
session for a taxable year, if such indi-
vidual properly files such return and
fully pays his or her income tax liabil-
ity to the relevant possession, such in-
dividual is relieved of liability to file
an income tax return with, and to pay
an income tax to, the United States for
the taxable year.

(ii) Filing with the United States. In
the case of an individual who is re-
quired under paragraph (b)(1) of this
section to file a return with the United
States for a taxable year, such indi-
vidual is relieved of liability to file an
income tax return with, and to pay an
income tax to, the relevant possession
for the taxable year.

() Information reporting. [Reserved]

(c) Extension of territory—(1) U.S. tax-
payers—(i)General rule. With respect to
a U.S. taxpayer, for purposes of taxes
imposed by Chapter 1 of the Internal
Revenue Code, the United States gen-
erally shall be treated, in a geo-
graphical and governmental sense, as
including the relevant possession. The
purpose of this rule is to facilitate the
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coordination of the tax systems of the
United States and the relevant posses-
sion. Accordingly, the rule will have no
effect where it is manifestly inappli-
cable or its application would be in-
compatible with the intent of any pro-
vision of the Internal Revenue Code.

(i1) Application of general rule. Con-
texts in which the general rule of para-
graph (c)(1)(i) of this section apply in-
clude:

(A) The characterization of taxes
paid to the relevant possession. Income
tax paid to the relevant possession may
be taken into account under sections
31, 6315, and 6402(b) as payments to the
United States. Taxes paid to the rel-
evant possession and otherwise satis-
fying the requirements of section 164(a)
will be allowed as a deduction under
that section, but income taxes paid to
the relevant possession will be dis-
allowed as a deduction under section
275(a).

(B) The determination of the source
of income for purposes of the foreign
tax credit (e.g.,, sections 901 through
904). Thus, for example, after a U.S.
taxpayer determines which items of in-
come constitute income from sources
within the relevant possession under
the rules of section 937(b), such income
shall be treated as income from sources
within the United States for purposes
of section 904.

(C) The eligibility of a corporation to
make a subchapter S election (sections
1361 through 1379). Thus, for example,
for purposes of determining whether a
corporation created or organized in the
relevant possession may make an elec-
tion under section 1362(a) to be a sub-
chapter S corporation, it shall be treat-
ed as a domestic corporation and a U.S.
taxpayer shareholder shall not be
treated as a nonresident alien indi-
vidual with respect to such corpora-
tion. While such an election is in ef-
fect, the corporation shall be treated as
a domestic corporation for all purposes
of the Internal Revenue Code. For the
consistency requirement with respect
to entity status elections, see para-
graph (e) of this section.

(D) The treatment of items carried
over from other tax years. Thus, for ex-
ample, if a U.S. taxpayer has for a tax-
able year a net operating loss
carryback or carryover under section
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172, a foreign tax credit carryback or
carryover under section 904, a business
credit carryback or carryover under
section 39, a capital loss carryover
under section 1212, or a charitable con-
tributions carryover under section 170,
the carryback or carryover will be re-
ported on the return filed with the
United States in accordance with para-
graph (b)(1)(i) or (b)(1)({ii)(B) of this
section, even though the return of the
taxpayer for the taxable year giving
rise to the carryback or carryover was
required to be filed with a section 935
possession.

(E) The treatment of property ex-
changed for property of a like kind
(section 1031). Thus for example, if a
U.S. taxpayer exchanges real property
located in the United States for real
property located in the relevant posses-
sion, notwithstanding the provisions of
section 1031(h), such exchange may
qualify as a like-kind exchange under
section 1031 (provided that all the other
requirements of section 1031 are satis-
fied).

(iii) Nonapplication of general rule.
Contexts in which the general rule of
paragraph (c)(1)(i) of this section does
not apply include:

(A) The application of any rules or
regulations that explicitly treat the
United States and any (or all) of its
possessions as separate jurisdictions
(e.g.,, sections 931 through 937, 7651, and
7654).

(B) The determination of any aspect
of an individual’s residency (e.g., sec-
tions 937(a) and 7701(b)). Thus, for ex-
ample, an individual whose principal
place of abode is in the relevant posses-
sion is not considered to have a prin-
cipal place of abode in the United
States for purposes of section 32(c).

(C) The determination of the source
of income for purposes other than the
foreign tax credit (e.g., sections 935,
937, and 7654). Thus, for example, in-
come determined to be derived from
sources within the relevant possession
under section 937(b) shall not be consid-
ered income from sources within the
United States for purposes of Form
5074, ‘“‘Allocation of Individual Income
Tax to Guam or the Commonwealth of
the Northern Mariana Islands’.

(D) The definition of wages (section
3401). Thus, for example, services per-
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formed by an employee for an employer
in the relevant possession do not con-
stitute services performed in the
United States under section 3401(a)(8).

(E) The characterization of a cor-
poration for purposes other than sub-
chapter S (e.g., sections 367, 951
through 964, 1291 through 1298, 6038, and
6038B). Thus, for example, if a U.S. tax-
payer transfers appreciated tangible
property to a corporation created or
organized in the relevant possession in
a transaction described in section 351,
he or she must recognize gain unless an
exception under section 367(a) applies.
Also, if a corporation created or orga-
nized in the relevant possession quali-
fies as a passive foreign investment
company under sections 1297 and 1298
with respect to a U.S. taxpayer, a divi-
dend paid to such shareholder does not
constitute qualified dividend income
under section 1(h)(11)(B).

(2) Application in relevant possession.
In applying the territorial income tax
of the relevant possession, such posses-
sion generally shall be treated, in a
geographical and governmental sense,
as including the United States. Thus,
for example, income tax paid to the
United States may be taken into ac-
count under sections 31, 6315, and
6402(b) as payments to the relevant
possession. Moreover, a citizen of the
United States (as defined in paragraph
(a)(3) of this section) not a resident of
the relevant possession will not be
treated as a nonresident alien indi-
vidual for purposes of the territorial
income tax of the relevant possession.
Thus, for example, a citizen of the
United States (as so defined), or a resi-
dent of the United States, will not be
treated as a nonresident alien indi-
vidual for purposes of section
1361(b)(1)(C) of the Guamanian Terri-
torial income tax.

(d) Special rules for estimated income
tax—(1) In general. An individual must
make each payment of estimated in-
come tax (and any amendment to the
estimated tax payment) to the jurisdic-
tion with which the individual reason-
ably believes, as of the date of that
payment (or amendment), that he or
she will be required to file a return for
the taxable year under paragraph (b)(1)
of this section. In determining the
amount of such estimated income tax,
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income tax paid to the relevant posses-
sion may be taken into account under
sections 31 and 6402(b) as payments to
the United States, and vice versa. For
other rules relating to estimated in-
come tax, see section 6654.

(2) Joint estimated income tar. In the
case of married persons making a joint
payment of estimated income tax, the
taxpayers must make each payment of
estimated income tax (and any amend-
ment to the estimated tax payment) to
the jurisdiction where the spouse who
has the greater estimated adjusted
gross income for the taxable year
would be required under paragraph
(d)(1) of this section to pay estimated
income tax if separate payments were
made. For this purpose, estimated ad-
justed gross income of each spouse for
the taxable year is determined without
regard to community property laws.

(3) Erroneous payment. If the indi-
vidual or spouses erroneously pay esti-
mated income tax to the United States
instead of the relevant possession or
vice versa, only subsequent payments
or amendments of the payments are re-
quired to be made pursuant to para-
graph (d)(1) or (d)(2) of this section
with the other jurisdiction.

(4) Place for payment. Estimated in-
come tax required under this paragraph
(d) to be paid to Guam or the Northern
Mariana Islands shall be paid as di-
rected in the applicable forms and in-
structions issued by the relevant pos-
session. Estimated income tax required
under paragraph (d)(1) of this section
to be paid to the United States shall be
paid as directed in the applicable forms
and instructions.

(6) Liability to other jurisdiction—(i)
Filing with Guam or the Northern Mar-
iana Islands. Subject to paragraph (d)(6)
of this section, an individual required
under this paragraph (d) to pay esti-
mated income tax (and amendments
thereof) to Guam or the Northern Mar-
iana Islands is relieved of liability to
pay estimated income tax (and amend-
ments thereof) to the United States.

(ii) Filing with the United States. Sub-
ject to paragraph (d)(6) of this section,
an individual required under this para-
graph (d) to pay estimated income tax
(and amendments thereof) to the
United States is relieved of liability to
pay estimated income tax (and amend-
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ments thereof) to the relevant posses-
sion.

(6) Underpayments. The liability of an
individual described in paragraph (a)(2)
of this section for underpayments of es-
timated income tax for a taxable year,
as determined under section 6654, shall
be to the jurisdiction with which the
individual is required under paragraph
(b) of this section to file his or her re-
turn for the taxable year.

(e) Entity status consistency require-
ment—(1) In general. Taxpayers should
make consistent entity status elec-
tions (as defined in paragraph (e)(3)(ii)
of this section), when applicable, in
both the United States and section 935
possessions. In the case of a business
entity to which this paragraph (e) ap-
plies:

(i) If an entity status election is filed
with the Internal Revenue Service but
not with the relevant possession, the
appropriate tax authority of the rel-
evant possession, at his discretion,
may deem the election also to have
been made for the relevant possession
tax purposes.

(ii) If an entity status election is
filed with the relevant possession but
not with the Internal Revenue Service,
the Commissioner, at his discretion,
may deem the election also to have
been made for U.S. Federal tax pur-
poses.

(iii) If inconsistent entity status
elections are filed with the relevant
possession and the Internal Revenue
Service, both the Commissioner and
the appropriate tax authority of the
relevant possession may, at their indi-
vidual discretion, treat the elections
they each received as invalid and may
deem the election filed in the other ju-
risdiction to have been made also for
tax purposes in their own jurisdiction.
(See Rev. Proc. 89-8 (1989-1 C.B. 778) for
procedures for requesting the assist-
ance of the Internal Revenue Service
when a taxpayer is or may be subject
to inconsistent tax treatment by the
Internal Revenue Service and a U.S.
possession tax agency.)

(2) Scope. This paragraph (e) applies
to the following business entities:

(i) A business entity (as defined in
§301.7701-2(a) of this chapter) that is
domestic (as defined in §301.7701-5 of
this chapter), or otherwise treated as
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domestic for purposes of the Internal
Revenue Code, and that is owned in
whole or in part by any person who is
either a bona fide resident of a section
935 possession or a business entity cre-
ated or organized in a section 935 pos-
session.

(ii) A business entity that is created
or organized in a section 935 possession
and that is owned in whole or in part
by any U.S. person (other than a bona
fide resident of such possession).

(3) Definitions. For purposes of this
section—

(i) The term appropriate tax authority
of the relevant possession means the in-
dividual responsible for tax adminis-
tration in such possession or his dele-
gate.

(i1) The term entity status election in-
cludes an election under §301.7701-3(c)
of this chapter, an election under sec-
tion 1362(a), and any other similar elec-
tions.

(4) Default status. Solely for the pur-
pose of determining classification of an
eligible entity under §301.7701-3(b), and
§301.7701-3(b) as mirrored in the rel-
evant possession, an eligible entity
subject to this paragraph (e) shall be
classified for both U.S. Federal and the
relevant possession tax purposes using
the rule that applies to domestic eligi-
ble entities.

(5) Transition rules—(i) In the case of
an election filed prior to April 11, 2005,
except as provided in paragraph
(e)(5)(ii) of this section, the rules of
paragraph (e)(1) of this section shall
apply as of the first day of the first
taxable year of the entity beginning
after April 11, 2005.

(ii) In the unlikely circumstance that
inconsistent elections described in
paragraph (e)(1)(iii) are filed prior to
April 11, 2005, and the entity cannot
change its classification to achieve
consistency because of the sixty-month
limitation described in §301.7701-
3(c)(1)(iv) of this chapter, then the en-
tity may nevertheless request permis-
sion from the Commissioner or appro-
priate tax authority of the relevant
possession to change such election to
avoid inconsistent treatment by the
Commissioner and the appropriate tax
authority of the relevant possession.

(iii) Except as provided in paragraphs
(e)(5)(1) and (e)(5)(ii) of this section, in

§1.936-1

the case of an election filed with re-
spect to an entity before it became an
entity described in paragraph (e)(2) of
this section, the rules of paragraph
(e)(1) of this section shall apply as of
the first day that such entity is de-
scribed in paragraph (e)(2) of this sec-
tion.

(iv) In the case of an entity created
or organized prior to April 11, 2005,
paragraph (e)(4) of this section shall
take effect for U.S. Federal income tax
purposes (or the relevant possession in-
come tax purposes, as the case may be)
as of the first day of the first taxable
year of the entity beginning after April
11, 2005.

(f) Examples. The application of this
section is illustrated by the following
examples:

Examples 1-2. [Reserved]

(g) Effective date. This section shall
apply for taxable years ending after Oc-
tober 22, 2004.

[T.D. 9194, 70 FR 18937, Apr. 11, 2005; 70 FR
32490, June 3, 2005; T.D. 9248, 71 FR 5001, Jan.
31, 2006]

§1.936-1 Elections.

(a) Making an election. A domestic
corporation shall make an election
under section 936(e), for any taxable
year beginning after December 31, 1975,
by filing Form 5712 on or before the
later of—

(1) The date on which such corpora-
tion is required, pursuant to sections
6072(b) and 6081, to file its Federal in-
come tax return for the first taxable
year for which the election is made; or

(2) April 8, 1980.

Form 5712 shall be filed with the Inter-
nal Revenue Service Center, 11601 Roo-
sevelt Boulevard, Philadelphia, Penn-
sylvania 19155 (Philadelphia Center).

(b) Revoking an election. Any corpora-
tion to which an election under section
936 (e) applies on February 8, 1980 is
hereby granted the consent of the Sec-
retary to revoke that election for the
first taxable year to which the election
applied. (The corporation may make a
new election under §1.936-1 (a) for any
subsequent taxable year.) The corpora-
tion shall make this revocation by
sending to the Philadelphia Center a
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